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THE DENVER BAR ASSOCIATION RECORD
December Trial Court Decisions
(EDITOR'S NOTE: With this issue commences a new department in the
Record. It Is intended in each issue of the Record hereafter to print decisions of
all the local trial courts upon novel questions of law or upon points as to which
there Is no Colorado Supreme Court decision. It is hoped that this department
may prove of interest to the general practitioner.)
DIVISION I. JUDGE MOORE
Wyman vs. Wyman No. 89041
Where a wife in whose favor a
decree of separate maintenance has
been entered refuses to live with her
husband as man and wife, on his
offer to provide a home for her, such
refusal for a period of one year does
not give the husband a right to a
divorce on the ground of desertion.
DIVISION II. JUDGE DUNKLEE
Pond vs. Pond No. 82124
The Court may reduce the amount
payable per month under the terms
of a written agreement entered into
between husband and wife as a prop-
erty settlement in connection with a
divorce suit where the husband shows
that changed circumstances have re-
moved his ability to meet such pay-
ment.
DIVISION III. JUDGE BUTLER
White vs. State Board Medical
Examiners
Section 342 of the Code of 1921
provides:
"The writ of mandamus may be is-
sued * * * to an inferior board
* * * to compel the admission of
a party to the use and enjoyment of
a right to which he is entitled, and
from which he is unlawfully pre-
cluded by such inferior * * * *
board."
Held, on demurrer, that one whose
license has been revoked by the medi-
cal board arbitrarily and without
authority or jurisdiction, may obtain
redress by mandamus.
Such right is not taken away by
the following provision in section 11
of the act relating to the practice
of medicine (G. L. 1917, p. 353, at
p. 361):
"The action of the State Board
of Medical Examiners in refusing to
grant or in revoking a license to
practice medicine may be reviewed by
the District Court by the writ of cer-
tiorari under the Code of Civil Pro-
cedure."
Colby vs. Board of Adjustment, et a].
The zoning ordinance does not rest
upon esthetic considerations, but bears
a reasonable relation to the public
health, safety, comfort and general
welfare, and is a valid exercise of the
police power. It is not, -as a whole,
unconstitutional. Whether in a given
case the application of the ordinance
will deprive a person of his constitu-
tional rights, so as to entitle him to
relief, depends upon the facts of the
particular case.
A petitioner in certiorari was de-
nied a permit to erect and operate
a brickyard and plant for the manu-
facture of brick at Thirty-fourth
Avenue and Dahlia Street, zoned as
a residence A district.
Held, that as applied to the parti-
cular case, the zoning ordinance is
not in conflict with the constitution,
and the action of the board of adjust-
ment was not unlawful or arbitrary.
Lednum vs. Lednum
Section 6570 of the Compiled Laws
provides that "a party * * * may
be examined upon the trial * * *
as if under cross-examination, at the
instance of the adverse party * *
* * but the party calling for such
examination shall not be concluded
thereby * * *"
Held, that this section applies to
trials in court and not to the taking
of depositions.
Moynahan vs. Azpell, et al.
In sustaniing a demurrer to an al-
ternative write of mandamus, held
that the zoning ordinance is not un-
constitutional as to one who was de-
nied a permit to erect a store build-
ing at the southwest corner of First
Avenue and Logan Street, zoned as
a Residence C district.
The petition was filed February
6, 1925. The zoning ordinance be-
came effective five days later.
Held, that the ordinance applies to
this case, and, further, that it is not
invalid as retroactive.
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DIVISION IV.
JUDGE STARKWEATHER
In Re-assignment of Paul H. Idttle,
No. 90279
The Colorado statute providing for
assignments for benefit of creditors,
which was approved May 5, 1897, is
void as having been suspended or
superseded by the National Bank-
ruptcy Act enacted by Congress in
1898 and effective July 1, 1898.
(Written opinion).
DIVISION V. JUDGE, CALVERT
Gallup vs. Rule No. 85966
1. So-called Section 13 of Chap-
ter 21 of Session Laws of 1919 is
erroneously placed in Session Laws
and is not part of Laws of Colorado,
although signed by Governor.
2. Heirs of husband cannot file
election to take one-half of estate
in lieu of provisions of will within
six months allowed to husband for
that purpose where husband died be-
fore six month period without filing
his said election.
(Written opinion).





JUSTICE COURT. A. T. ORAHOOD
Defendant is precluded from re-
covering on counterclaim unless same
is orally presented to Court prior to
commencement of trial. Where a
counterclaim is not presented, due to
failure to comply with above rule,
evidence thereof may be introduced
as an offset.
Gift of engagement ring vests the
title In donee and lady to whom ring
is given may replevin same from
fiance who breaks engagement
against her consent and who wrests
ring from her by force.
JUSTICE COURT. JUDGE WHITE
None
Depends on the Effect Sought to be
Produced. "The testimony of a dead
witness may be used in a new trial,
but It is not as effective as his pres-
ence." 1 Mills Colo. Digest, citing
11 Colo. 223, at 226.
IN LIGHTER VEIN
Why Confine it to Corporations,
"Not for Pecuniary Profit?" General
Laws 1877, p. 156, Sec. 227, pro-
vides:
"Corporations, * * * (not for
pecuniary profit) formed under the
provisions of this act, shall elect
trustees, directors or managers * *
* * * who shall have control and
management of the affairs and frauds
* * of the corporation, society
or association."
After the word "frauds" the com-
piler inserted in parenthesis the
word "funds." We submit that a
mere compiler has no constitutional
power to defeat the expressed will of
the legislature.
Paternalism. For years we have
been admonished to wash our hands
before going into equity. The courts
now go a step farther in regulating
our personal conduct. In Denver
City Tramway Co. v. Hills, 50 Colo.
328, we find this in large type in a
paragraph of the syllabus:
"7. Duty of Counsel to pray."
Following this, in small type, we
are assured that the thing for which
counsel should pray is an instruction.
Query: Is this case for-the applica-
tion of the maxim, "Expressio unius
est exclusio alterius"?
CHECKING UP
A lot of people never even stop to
consider whether or not they are be-
ing carried as an asset or a liability.
All of which reminds us of the colored
boy who went into a drug store near
his home and asked the druggist if
he could use the phone. This is what
the druggist heard:
"Hello, is dis Mistah Johnson's resi-
dence?" "Is Mistah Johnson ther?"
"Mr. Johnson, Ah hears as how you is
needin' a boy to look after you yahd
and drive you car?" "You say you ah-
ready has a boy?" "Is de boy givin'
yo' satisfaction?" "You say he am
givin' you perfect satisfaction? All
right, Mistah Johnson, good-bye."
The boy hung up and the druggist
said to him: "Boy, are you looking
for work? I am looking for a boy to
help in the store."
"Nosuh, I'se not lookin' to' wuk. I
wuks fo' Mistah Johnson; I's jest been
checkin' mahself up."
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We dre Different
Despite the fact that Coke gives gas,
And fat is had from Bacon,
Our Prototypes were both, alas,
By all their friends forsaken.
And Bacon was a crook, we fear,
While Coke was cold and cruel,
So let us note exceptions, here,
To both our food and fuel.
J. C. S.
3a. ha., 1843 SiaW
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I Next egular Meeting
I Monday, February 1, 1926, 12:15 p. m.
Tyson S. Dines, one of the foremost members
of this Bar, will speak on "T1he Menace of
Demagogism."
At 10:30 a. m. on that date, twenty-one suc-
I cessful candidates for admission to the Bar
will be admitted at a ceremony to be held in
the Supreme Court Chambers. You are
Iurged to attend this ceremony, if possible.
I The Annual Banquet Is Coming
February 20, 1926, at 6:30 p. m.
You'll 'Be Surprised!
More Dot"il, Later
THE BANQUET COMMITTEE
